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PREPARING FOR STOCKHOLDERS’ MEETINGS 


Annual Reports to be mailed. Proxy forms to be distributed, 
then collected and inspected. Tallying votes for and against 
different proposals. Records of shares voted. Follow-ups on 
unreturned proxies. Filling requests of brokers, nominees and 
others for proxy materials. Arranging for meeting rooms. 
Choosing qualified Inspectors of Election. Acknowledging 
proxies received. Detail. Detail. Detail. 


May we take part or all of it from your shoulders? May we show 
you how we can arrange for your stockholders’ meetings to be held 


without a ripple of disturbance to your regular business routine? 


CT has assisted at more stockholders’ meetings than all other 
organizations combined . . . assuring you that each detail will be 


handled and supervised by skilled personnel of long experience. 
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WHEN a corporation which is 
engaged in the business of a commis- 
sion merchant or broker, enters a state 
other than that in which it was incor- 
porated to carry on its business activi- 
ties, a question arises concerning the 
necessity of obtaining a license to do 
business there as a foreign corporation. 
Such a commission merchant would 
appear to be required to be qualified 
as a foreign corporation, under the 
general rule relating to the doing of 
business, which has been stated as fol- 
lows: 






“It is established by well con- 
sidered general authorities that a 
foreign corporation is doing, trans- 
acting, carrying on, or engaging in 
business within a state when it 
transacts some substantial part of 
its ordinary business therein.” 20 
Corpus Juris Secundum, Corpora- 
tions, Sec. 1829, p. 46. 


This rule would seem to have equal 
application to the situation of an incor- 
porated brokerage company. As re- 
cently as 1944, the Supreme Court of 
the United States has indicated that 
qualification of an unlicensed foreign 
corporation rendering brokerage ser- 
vices for others in a state was required, 
under circumstances where its activi- 
ties were localized there, even though 
it was performing its part “in the com- 
prehensive process of foreign com- 


Commission Merchants and Brokers 


merce.” (Union Brokerage Co. v. Jensen 
et al., 322 U. S. 202, 64 S. Ct. 967.) 


An unlicensed Tennessee real estate 
brokerage corporation, selling land in 
Mississippi owned by a bank in that 
state, suing for its brokerage commis- 
sion, was held in 1937 to be “doing 
business” and denied recovery under 
the state law barring the use of the 
State courts to an unlicensed foreign cor- 
poration doing business in the state. 
(Marx & Bensdorf, Inc. v. First Joint 
Stock Land Bank of New Orleans, 
Louisiana, 173 So. 297.) 





The denial of the use of the courts 
under such circumstances was carried 
one step farther when, on June 20, 1949, 
the Supreme Court of the United States 
ruled that the Federal courts of Missis- 
sippi were closed to a like Tennessee 
corporation, suing to recover a broker- 
age commission in a Federal court sit- 
ting in Mississippi, in a suit based on 
diversity of citizenship. While this de- 
cision involved an application of the 
Mississippi law to a suit in a Federal 
court in Mississippi, the decision doubt- 
less has wider application, as it may be 
regarded as indicating that the Federal 
courts in a state are closed to an un- 
licensed foreign corporation, doing 
business in that state, to the same 
extent that the state courts are closed 
to it under state law, in suits brought 
on the grounds of diversity of citizen- 
ship. (Woods v. Interstate Realty Co., 
69 S. Ct. 1235.) 


domestic corporations 


DELAWARE 


Resolution of board of directors, seeking to effect 

sale of all corporate assets, ruled invalid because of 

lack of quorum of disinterested directors voting in 
favor of the resolution. 


Plaintiffs, substantial stockholders of 
one of the defendant corporations, a 
Delaware company, attacked the legality 
of a corporate resolution which, sub- 
ject to stockholder approval, would sell 
all of the corporate assets to the other 
defendant corporation, a New York 
company. The stockholders’ meeting 
to vote on the proposed sale had been 
postponed pending a determination of 
the present application for a prelimi- 
nary injunction. 


The Court of Chancery, New Castle 
County, in reaching the conclusion that 
a preliminary injunction should be 
granted, had occasion to interpret a 
limitation found in the Delaware com- 
pany’s certificate of incorporation in- 
volving contracts between the corpora- 
tion and another company, under 
circumstances where the Delaware cor- 
poration’s directors were interested in 
such other’*company or personally in- 
terested in such a contract or transac- 
tion and requiring that, at a meeting 
where the contract or transaction was 
authorized, there was to be present a 
quorum of directors not so interested, 
and that the contract was to be ap- 
proved by a majority of such quorum. 


The effect of the charter provisions 
was to require a quorum of four directors, 
at least a majority of which—three— 
must have approved the corporate action 
taken. Eight of the Delaware corpora- 
tion’s ten directors voted in favor of 
the resolution dealing with the sale of 


the entire assets, while two voted 
against it. Five of the eight were also 
directors of the defendant company to 
which the assets were proposed to be 
sold and six of the eight were stock- 
holders of the purchasing company. 
The court, in interpreting the meaning 
of the word “interested” appearing in 
the Delaware company’s certificate of 
incorporation, as related to the situa- 
tion of the directors voting in favor of 
the resolution, found it was “apparent 
that a majority of a quorum of disin- 
terested directors did not vote in favor 
of the resolution under attack’”—con- 
cluding that at least three of the stipu- 
lated quorum of four directors did not 
vote in favor of the resolution, which 
was ruled to be invalid because adopted 
in violation of the terms of the certifi- 
cate of incorporation. 


The Martin Foundation, Inc., et al. v. 
North American Rayon Corporation et 
al., Court of Chancery, New Castle 
County, August 29, 1949. Daniel O. Has- 
tings, of Hastings, Stockly, Walz & Wise, 
of Wilmington (William Gellin, of New 
York City, of counsel) for plaintiffs. 
Clair J. Killoran, of Killoran & Van 
Brunt, of Wilmington, for intervening 
plaintiffs. Caleb S. Layton, of Richards, 
Layton & Finger, of Wilmington, 
(Theodore Kiendl, S. Hazard Gillespie, 
Jr., and Cleveland C. Cory, of Davis, 
Polk, Wardwell, Sunderland & Kiendl, 
of New York City, of counsel) for de- 
fendants. CCH Court Decisions Requi- 
sition No. 416573. 
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Duty of directors to fix consideration for issuance of 






stock ruled not delegable to a non-director appraiser. 


“May the board of directors of a Dela- 
ware corporation validly execute a con- 
tract which provides for a binding 
determination by a non-director of the 
value of the consideration to be re- 
ceived for the issuance of its stock, 
subject however to a fixed upper limit?” 


The Court of Chancery, New Castle 
County, posed this question and an- 
swered it in the negative in a suit in 
which plaintiff stockholder sought to 
prevent defendant from issuing an un- 
determined number of its shares of 
common stock in exchange for 
shares of the capital stock of another 
corporation. This defendant had con- 
tracted to do under an agreement with 
that corporation, in which defendant 
irrevocably bound itself to issue, but 
neither the other corporation nor its 
stockholders bound themselves to ac- 
cept, up to 174,400 shares of defendant’s 
stock for all of the other corporation’s 
outstanding shares—the actual number 
to depend upon an appraiser’s determi- 
nation. The agreement was negotiated 
for defendant by its board of directors. 


The court noted that Section 14 of 
the Delaware Corporation Law states 
that in the absence of fraud the judg- 
ment of the directors as to the value of 
the property received for the stock 
shall be conclusive, and that neither 






MICHIGAN 


the statutes nor defendant’s certificate 
of incorporation contained any language 
purporting to authorize the delegation 
of this duty. The court said it did not 
believe the power to delegate this 
vitally important duty can be fairly 
implied from the language of the 
statute. It concluded that the duty to 
determine value is non-delegable. As 
to the upper limit fixed, the court did 
not view this as a saving factor, finding 
it was merely the original figure at 
which the other company was willing 
to make the exchange without an ap- 
praiser and emphasizing that defendant’s 
directors were bound to accept the 
appraiser’s valuation before they knew 
what it was. A preliminary injunction 
was, therefore, ordered issued to enjoin 
the making of any transfer of stock 
under the agreement. 


Field v. Carlisle Corporation, Court of 
Chancery, New Castle County, October 
20, 1949. Hugh M. Morris and S. 
Samuel Arsht of Morris, Steel, Nichols 
& Arsht (William F. Corson of Garey 
& Garey of New York City), for plain- 
tiff. Stewart Lynch (Frank A. Zunino, 
Jr., of Spence, Parker, Hotchkiss & 
Duryea of New York City), for de- 


fendant. Commerce Clearing House 
Court Decisions Requisition No. 
418447. 


Statute providing for secondary liability of stock- 
holders for labor performed for their corporation 
strictly construed. 


The Michigan Constitution contains a 
provision that the stockholders of all 
corporations and joint stock associa- 
tions shall be individually liable for all 
labor performed for such corporation 
or association. This provision has been 
regarded by the courts as not self- 





executing and has been implemented 
by legislation to the’ effect that “an 
action of assumpsit may be maintained 
against all or any of the stockholders 
of any corporation or joint stock asso- 
ciation, after an execution shall be 
returned unsatisfied, in whole, or in 
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part, or after an adjudication in bank- 
ruptcy against such corporation.” 


The Supreme Court of Michigan, 
after a study of the history of the legis- 
lation and the litigation interpreting it, 
considered the plaintiff’s claim. He 
performed the work and labor for 
which he sought to hold the defendant 
stockholders liable. The corporation 
became insolvent, a receiver was ap- 
pointed and plaintiff had filed a pre- 
ferred claim for his work and labor. 
The claim was allowed but the receiver 
was without funds to pay any preferred 


MISSISSIPPI 


claims and the receivership was closed 
without any payment being made to 
the plaintiff. The court ruled that a 
judgment for the defendants should be 
affirmed, as plaintiff’s claim did not 
conform to the statute, there being no 
execution which had been returned un- 
satisfied and no adjudication in bank- 
ruptcy. 


Knapp v. Palmer et al., 37 N. W. 2d 
679. Rothe & Marston of Detroit, for 
plaintiff and appellant. Fildew & De- 
Gree of Detroit, for defendant and 
appellee. 


Where one Mississippi taxicab company sought to 
restrain another with a similar name from operating 
in the same area, state Supreme Court grants injunc- 
tion to the corporation first organized, even though 
it was not the first to begin taxicab operations. 


The parties were two Mississippi corpo- 
rations. Complainant below, Meridian 
Yellow Cab Company, sought to re- 
strain the defendant, City Yellow Cabs, 
from using the corporate name, City 
Yellow Cabs or any corporate name 
containing the words “Yellow Cabs” or 
any corporate name similar to the cor- 
porate name of the complainant. It 
relied upon Section 5322, Code 1942, 
which prohibits the creation of a cor- 
poration under the laws of Mississippi 
“with the name of any existing corpo- 
ration of this state” or “with a name so 
similar thereto as to be niisleading,” 
rather than relying upon the general 
run of precedents based upon trade 
names and trade-marks. 


Complainant had been chartered for 
more than two years before it began 
the operation of taxicabs, beginning such 
activities approximately two months 
after the defendant, which had been 
chartered two years subsequent to the 
complainant, both operating in the city 
of Meridian. 


The Supreme Court of Mississippi 
ruled in favor of the complainant below, 
whose complaint the Chancery Court 
had dismissed, concluding that de- 
fendant’s name was so similar to that 
of complainant as to be misleading. 
The decree, however, was limited to 
restraining defendant from operating 
its taxicab business in the city of 
Meridian or its environs under its cor- 
porate name or a like name, so long as 
the complainant was also engaged in 
the taxicab business in the same area. 


Meridian Yellow Cab Co. v. City Yel- 
low Cabs, 41 So. 2d 14. E. A. Dunn 
and Dunn & Singley of Meridian, for 
appellant. J. V. Gipson of Meridian 
for appellee. 
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NEW YORK 


Use of proxies in election of board of governors of 
membership corporation, sustained. 


The question concerned whether proxies 
might properly be used in the election 
of members of the board of governors 
of a New York membership corpora- 
tion. Petitioners sought to have a 
“regular ticket,” ruled elected by the 
chairman of the meeting as a result of 
41 votes of members voting in person 
and 74 proxy votes, declared illegal, 
and to have declared duly elected an 
“glternate ticket,” for which 46 mem- 
bers had voted in person and for which 
one proxy vote had been cast. 


The New York Supreme Court, Special 
Term,. Kings County, Part I, ruled that 
the proxies were properly counted and 
that the persons designated on the 
“regular ticket” were duly elected, and 
ordered the petition dismissed. The 
court emphasized that Section 41 of the 


RHODE ISLAND 


Membership Corporation Law and 
Section 19 of the General Corporation 
Law permits members of corporations 
to vote by proxy. It observed that a 
proxy vote was not invalidated by fail- 
ure of the membership, as in this 
instance, to adopt a by-law providing 
for the right to vote by proxy, and that 
a by-law which might seek to prevent 
the use of proxies would be invalid and 
unenforcible, being inconsistent with 
the express right conferred by statute 
to vote by proxy. 


Flynn v. Kendall, 88 N. Y. S. 2d 299. 
Arthur H. Beyer of New York City, 
for petitioner. Cadwalader, Wicker- 
sham & Taft (Walter Bruchhausen, of 
counsel), of New York City, for re- 
spondent. 


Corporation’s purchase of directors’ stock upheld 
where there were no general creditors. 


Plaintiffs were two of three directors 
of a Rhode Island company. One of 
the defendants was the third director. The 
latter and the two other defendants were 
endorsers and guarantors on a note given 
by the corporation to the plaintiffs in 
partial payment for the surrender of 
the plaintiffs’ stock. The corporation 
having defaulted on an installment pay- 
ment on the note, suit was instituted. 
Evidence was introduced concerning 
the financial status of the corporation 
at the time of its purchase of plain- 
tiffs’ stock, which indicated there were 
no general creditors, the corporation 
owing only unemployment compensa- 
tion, social security and withheld in- 
come taxes. 


General Laws 1938, Ch. 116, Art. II, 
Sec. 5(g) provides “that no corpora- 


tion shall use its funds or property for 
the purchase of its own shares of capi- 
tal stock when such use would cause 
any impairment of the capital of the 
corporation.” The Supreme Court of 
Rhode Island, emphasizing that the 
statute does not prohibit a corporation 
from purchasing its own stock if it 
does not impair its capital, concluded 
“that as between the parties here in- 
volved the note in question is valid and 
may be enforced.” 


The court construed as follows Sec. 
21 of the Article mentioned above which 
is concerned with contracts between a 
corporation and its directors: “The 
statute simply means that where the 
vote of a director with whom the cor- 
poration is dealing is necessary to con- 
stitute a majority in favor of the trans- 
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action or to make a quorum at the 
meeting, the .transaction between the 
corporation and such director shall be 
voidable; but where the statute has 
been complied with it shall be voidable 
by the corporation only in case it would 
be voidable if made with a stranger. 
Here there was a majority for the pur- 
chase of Goldberg’s shares without his 
vote and for Bergman’s shares without his 
vote. Likewise for each transaction 
providing for the purchase of a stock- 
holder’s shares there was a quorum 
without the presence of the director 
whose shares were being purchased. 
We do not think it was intended by 


UTAH 


the statute that the mere presence at 
the meeting of a director whose shares 
were being purchased would neces- 
sarily vitiate the transaction unless such 
presence was required for a quorum. 
And likewise it was not intended that 
his mere vote would invalidate the 
board’s action unless it materially 
affected the result.” 


Goldberg et al. v. Peltier et al., 66 A. 
2d 107. Robert Brown and Ralph 
Semonoff of Providence, for plaintiffs. 
Haslam, Arnold & Sumpter and Charles 
H. Anderson of Providence, for de- 
fendants. 


Treasury shares, once fully paid for and returned to 

the treasury, held not required to be offered to 

existing shareholders on a pro rata basis before 
being sold. 


The principal issue related to the validity 
of the sale of treasury shares to a 
director without first offering them 
pro rata to existing shareholders, the 
shares having been once fully paid for 
and having been returned to the treas- 
ury of the company. The Supreme 
Court of Utah ruled that the sale “was 
not objectionable by reason of the fact 


z 


ARKANSAS 


that the shares were not first offered 
to existing shareholders on a pro rata 
basis.” 

Runswick et al. v. Floor et al., 208 P. 
2d 948. McKay, Burton & White and 
Richard S. Johnson of Salt Lake City, 
for appellants. Critchlow, Watson & 
Warnock and Jensen & Richards of 
Salt Lake City, for respondents. 


Service of process upon an unqualified foreign 
corporation, effected by serving the Secretary of 
State as its agent, under a 1947 Act, upheld where 
company entered state to demonstrate its product 
and had representatives there selling and furthering 


use of its 


The president of appellant unlicensed 
Illinois company, which sought to 
quash service of process upon it, had 


products. 


entered Arkansas, bringing a product 
of the company which was spread over 
certain farms by airplane in a test of 


48 
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its effectiveness. Other representatives 
of the company also came into the state 
to promote the use of the product. The 
company had had traveling salesmen 
operating in the state for many years, 
selling other types of the company’s 
wares and representatives had con- 
sulted and advised with agricultural 
and forestry agents relative to their use 
and in otherwise building up a good 
will valuable to the business. The 
Supreme Court of Arkansas remarked: 
“The facts here recited constitute 
something more than the creation of 
good will or solicitation of business, 
and while it was shown than none of 
the Chapman products were stored for 
delivery in this State, it was shown 
that a portion thereof was actually 
brought into and delivered in this State 
by the company’s authorized repre- 
sentatives, in fact, its President, him- 
self, and this was done for the purpose 
of making the test which was made in 
this State which induced the sale of 


the very product, the use of which, 
for the purpose intended, resulted in 
the damage for the compensation of 
which this suit was brought.” 


The Supreme Court of Arkansas 
upheld the trial court in refusing to 
quash service made upon the Secretary 
of State under Act 347 of 1947 as the 
agent of the company, as a foreign 
corporation doing business in the state 
without being qualified. 


Chapman Chemical Co. v. Taylor,* 222 
S. W. 2d 820, June 27, 1949. Evans, 
Exby & Moriarty of Memphis, Tenn., and 
Coleman, Gantt & Ramsay, of Pine 
Bluff, for appellant. A. F. Triplett; 
Bridgés, Bridges, Young & Gregory 
and John Harris Jones, all of Pine 
Bluff, for appellee. Commerce Clearing 


House Court Decisions Requisition No. 
415218. 


*Pertinent portions of this opinion 
are printed in the State Tax Reporter, 
Arkansas, page 521. 


A casual or occasional act regarded as not doing 
business so as to support service of process. 

Service of process in a Federal court 

action made upon the Secretary of 

State, as agent of the unlicensed foreign 

corporation defendant, allegedly doing 


business in the state, was quashed 
under the following circumstances: 
Defendant’s Arkansas contacts were 
limited to the filling of an order re- 
ceived without personal solicitation 
from a concern in Arkansas, by ship- 
ment of the goods ordered across state 
lines direct to the Arkansas customer. 
Subsequently, defendant’s sales super- 
visor in Texas, Louisiana and Okla- 
homa called on this customer three 
times and arranged for the placing of a 
demonstrator of defendant’s goods in 
that customer’s store, but not at de- 
fendant’s direction, who remained there 
six weeks. 


The court remarked that “it seems 
clear that casual or occasional acts are 


not sufficient under the ‘mere solicita- 
tion’ rule, for under that rule, activi- 
ties, as long as they do not go beyond 
mere solicitation, may be continuous 
for years and still not constitute ‘doing 
business.’” The court, however, re- 
garded the “mere solicitation” rule as 
outmoded in view of the ruling of the 
Supreme Court of the United States in 
International Shoe Co. v. State of Wash- 
ington et al., 326 U. S. 310, (The Cor- 
poration Journal, January, 1946, page 
69; February, 1946, page 83), uphold- 
ing service of process made upon a 
foreign corporation engaged in inter- 
state commerce. It expressed the view 
that “it may be expected that most 
state courts will follow the lead of the 
Supreme Court in that case and adopt 
the elastic and apparently more liberal 
‘fair play and substantial justice’ ap- 
proach.” 
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The District Court of the United 
States, Western District of Arkansas, 
Fort Smith Division, felt that the 
activity outlined was not sufficient to 
constitute the doing of business, being 
casual or occasional, and directed that 
the service be quashed. 

Fritchey v. Summar et al.,* United 
States District Court, Western District 


MINNESOTA 


of Arkansas, Fort Smith Division, 
September 3, 1949. Commerce Clearing 
House Court Decisions Requisition No. 
416987. 


*Pertinent portions of this opinion 
are printed in the State Tax Reporter, 
Arkansas, page 521. 


Unlicensed airlines company, having an office in 

state for solicitation of business conducted in other 

states, ruled not present for purpose of service of 

process in suit based on cause of action arising in a 
foreign country. 


Defendant unlicensed New York air 
lines corporation, which had no airline 
touching Minnesota, sought to have 
quashed service of process effected by 
serving the sales manager of its office 
in Minneapolis, where business related 
to airline activity in other states was 
solicited. Plaintiff’s alleged damages 
were not related to Minnesota. De- 
fendant had no property save office 
equipment in the state. Jurisdiction 
was based on diversity of citizenship, 
plaintiff being a resident of Oklahoma. 
The events out of which the claim oc- 
curred took place at Karachi, Pakistan. 


The United States District Court, 
District of Minnesota, Fourth Division, 
ordered the service vacated and the 
action dismissed for lack of jurisdic- 
tion. It concluded that the facts con- 
clusively negatived the requisite pres- 
ence in the state of the defendant 
company for the service of process. 


The court also observed: “Obvi- 
ously, in applying the doctrine of forum 
non conveniens to the issue of defendant’s 
‘presence’ in this State, it must follow 
that, in weighing the relative advan- 
tages and disadvantages to the litigants, 
plaintiff has wholly failed to establish 
jurisdiction. There is not a single wit- 
ness or a single item of evidence in 


Minnesota which can shed any light 
on the controversy. As stated, plain- 
tiff resides in Oklahoma. Apparently 
the contract for his transportation was 
made in New York. Defendant’s prin- 
cipal place of business is in that state. 
Those who may have any knowledge 
of defendant’s failure in the respects 
alleged necessarily reside long distances 
from this forum. Plaintiff has failed 
utterly to establish or suggest any con- 
venience or advantage even to himself 
in having this controversy tried in this 
forum outside of the fact that his coun- 
sel resides here. The alleged ‘presence’ 
of the defendant in this State is so 
clearly refuted by the admitted facts 
that further discussion seems wholly 
unnecessary.” 


Webber v. Pan American Airways, 
Inc., United States District Court, Dis- 
trict of Minnesota, Fourth Division, 
August 25, 1949. Paul J. McGough and 
Wright W. Brooks (Faegre & Benson, 
of counsel), of Minneapolis, for de- 
fendant. Irving H. Green of Minne- 
apolis, for plaintiff. Commerce Clearing 
House Court Decisions No. 417120. 
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NEW YORK 


Court relaxes rule that jurisdiction will not ordi- 

narily be taken of suits involving internal affairs of 

a foreign corporation, and takes jurisdiction where 

there were allegations of fraud and misappropria- 
tion of property of corporation. 


In a representative suit brought by a 
stockholder for an accounting, based 
upon the alleged fraud of the moving 
defendant and upon the alleged mis- 
appropriation by this defendant of the 
property and assets of the corporation, 
this defendant moved to dismiss the 
complaint on the ground that the court, 
in the exercise of its discretion, should 
decline to accept jurisdiction of the 
action. 


The New York Supreme Court, New 
York County, Special Term, Part III, 
reviewed situations revealing “the well- 
settled position of our courts that juris- 
diction in any case will be declined 
where a determination of the rights of 
litigants involves regulation and man- 
agement of the internal affairs of the 
corporation dependent upon the laws 
of a foreign state.” The court noted 
that in the present case fiduciaries were 
charged clearly with breaches of trust 
and fraudulent dealing and that the 
corporation was the actual plaintiff, 
and remarked: “This court in its dis- 
cretion is amply warranted in applying 
a rule less strict. To adopt a rigid rule 


would often delay if not obstruct jus- 
tice (Blaustein v. Pan American 
Petroleum & Transport Co., 174 Misc. 
601, 658, 659; Goldstein v. Lightner, 266 
App. Div. 357, aff’d 292 N. Y. 670). 
The allegations of the complaint dis- 
close graphically a situation of suffi- 
cient gravity to warrant this court, in 
the exercise of a sound discretion, in 
retaining jurisdiction of the action.” 
The motion to dismiss the complaint 
was denied. 


Knobel v. Haiti Commerce Co., S. A. 
et al..* 89 N. Y. S. 2d 612. Levy & 
Berman (Washington Irving Levy, of 
counsel), of New York City, for plain- 
tiff. Berlin, Hellman & Levy (Maurice 
Hellman, of counsel), of New York 
City, for defendant August F. Schmiedi- 
gen. Karl A. Blaustein of New York 
City, for defendant Jesse Weinberg. 
Commerce Clearing House Court De- 
cisions Requisition No. 409702. 


*The full text of this opinion is 
printed in the New York Corporation 
Law Reporter, page 9352. 


Service of process set aside where made upon 

unlicensed corporation’s commission salesman who 

adjusted complaints and made some collections of 
accounts. 


Defendant unlicensed foreign corpora- 
tion sought to quash service of process, 
effected upon a commission salesman 
in New York City as its managing 
agent, who also represented about 
eight other firms. Defendant’s office 
and factory were in Pennsylvania and 
it had no office, telephone listing, em- 


ployees, bank account or assets in New 
York. All orders secured by the com- 
mission salesman were approved in 
Pennsylvania. Complaints of customers 
were investigated and recommendations 
made to defendant by this salesman, 
who also made some collections for 
the company. 
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The City Court of the City of New 
York, Special Term, New York County, 
Part I, confirmed the report of a referee 
recommending that the service be 
quashed, upon a finding that the de- 
fendant was not “doing business” and 
that the salesman served was not a 
“managing agent” as contemplated in 
the statute. 


New York Automatic Canteen Corp. v. 
Keppel & Ruof, Inc.,.*90 N.Y. S. 2d 454. 


PENNSYLVANIA 


Chapman & Keane (William A. Car- 
roll, of counsel), of New York City, 
for plaintiff. Root, Ballantine, Harlan, 
Bushby & Palmer (Carl E. Heilman, 
John Paul Good, of counsel), of New 
York City, for defendant. 


*The full text of this opinion is 
printed in the State Tax Reporter, 
New York, page 12,208. 


Federal District court ruled to have jurisdiction of 

suit against licensed foreign corporation by citizen 

of another state on cause of action arising out of 
state in which court sits. 


In a recent decision, the United States 
Court of Appeals, Third Circuit, re- 
garded Section 1391(c) of Title 28, U. S. 
Code Annotated, which became effective 
September 1, 1948, as crystalizing views 
expressed in several decisions of the 
Supreme Court of the United States. 
That section reads: “A corporation 
may be sued in any judicial district in 
which it is incorporated or licensed to 
do business or is doing business, and 
such judicial district shall be regarded 
as the residence of such corporation 
for venue purposes.” The decisions to 
which the court referred were: Ex 
parte Schollenberger, 96 U. S. 369; 
Neirbo Co. v. Bethlehem Shipbuilding 
Corporation, 308 U. S. 165, and Gulf Oil 
Corp. v. Gilbert, 330 U. S. 501. 


The court observed: “It would seem, 
therefore, that the Supreme Court by 
decision put an end to the anomaly of 


a foreign corporation exercising every 
business function in a state while re- 
maining inviolate to suits such as that 
at bar.” In that suit, initiated prior to 
the effective date of the Code section 
mentioned, the Court of Appeals, re- 
versing a judgment of the United 
States District Court for the Eastern 
District of Pennsylvania, indicated the 
District Court should have taken jur- 
isdiction of a suit by a citizen of New 
Jersey against a New York corpora- 
tion, licensed in Pennsylvania, on a 
cause of action arising in Delaware. 


Carlisle v. Kelly Pile & Foundation 
Corporation, 175 F. 2d 414. William M. 
Alper (Freedman, Landy & Lorry, on 
the brief), of Philadelphia, for appel- 
lant. Louis Wagner (Richard A. Smith, 
on the brief), of Philadelphia, for 
appellee. 
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INDIANA 


Gross income tax indicated as not applying to trans- 
action in interstate commerce where services were 
performed outside Indiana. 


In Gross Income Tax Division v. Fort 
Pitt Bridge Works, 86 N. E. 2d 685, 
(The Corporation Journal, November, 
1949, page 36), the Supreme Court of 
Indiana held that an unlicensed foreign 
corporation, contracting to furnish 
material and erect buildings in Indiana, 
was subject to gross income tax on the 
entire contract, where erection was 
effected through a subcontractor. Upon 
rehearing, the court has rendered an 
opinion concerned with a situation not 
treated in its earlier decision which 
reads: 


“In the petition for rehearing filed 
herein our attention is called to our 
failure to consider the taxability of 
appellee’s receipts from shipments to 
H. H. Robertson Company, at Indiana 
Harbor, Indiana, and from _ services 
rendered C. Rowley Sons, Inc., at 
Kinttanning, Pennsylvania. The amount 
involved in the Robertson transaction 
was $1,715, and the amount involved 
in the Rowley transaction was $25. 
The gross income tax assessed upon 
these two sums would have been not 
more than $17.40. Our failure to treat 
these items in our original opinion was 
due to the comparative insignificance 
of the taxes collected by the State with 
respect to them. Probably for the same 


reason the evidence with reference to 
the nature of these items was meager. 
However, there was some evidence 
from which the trial court could have 
believed that the sale to Robertson 
Company was a transaction in inter- 
state commerce and that the services 
to Rowley were performed outside the 
State of Indiana. If so these receipts 
were not taxable. Notwithstanding the 
small amount involved, we should have 
so pointed out in our original opinion. 
If, upon the new trial required by our 
mandate, it is so found, recovery should 
be allowed appellee to the extent of 
taxes shown to have been collected 
upon these items, together with proper 
interest thereon. 


“We are not convinced of other 
error in the original opinion herein, and 
the petition for rehearing is therefore 
overruled.” 


Gross Income Tax Division of Indiana 
v. Fort Pitt Bridge Works, 87 N. E. 2d 
721. J. Emmett McManamon, Attorney 
General, Cleon H. Foust, Indianapolis, 
John J. McShane, Eugene Fife, Jr., 
Lloyd Hutchinson, Deputy Attorneys 
General, for appellant. Alex A. Garro- 
way of Pittsburgh, Pa., McHale, Pat- 
rick, Myers & Cook of Indianapolis, 
for appellee. 





California— Effective January 1, 1950, the franchise tax of domestic and 
foreign corporations, based on net income allocated to the state, will be admin- 
istered by the Franchise Tax Board instead of by the Franchise Tax Commis- 
sioner, pursuant to Chapter 1188, Laws of 1949. 


Georgia— The corporate income tax rate has been increased from 5%% to 
7% with respect to the calendar years 1949 and 1950 or portions of fiscal years 
falling within those years by House Bill 3 of the First Special Session. 


Massachusetts— Ch. 732, Acts of 1949, requires a foreign corporation doing 
business in the state to appoint the Commissioner of Corporations and Taxation 


as agent for the service of process upon it to entitle the corporation to local 
property exemption. 


Nevada— Senate Bill 86 provides a statutory method for the withdrawal of 


qualified foreign corporations from the state, filling a gap previously existing in 
the statutes. 


New York—Chapter 600 creates a disability insurance fund for the payment 
of non-occupational injury and sickness benefits to employees, enlarging the 
provisions of the Workmen’s Compensation Law to cover compulsory contribu- 
tions by employees and employers, beginning January 1, 1950. 


Ohio— Amendments to 41 sections of the General Code relating to Business 
Corporations were effected by Senate Bill 82. 


Oklahoma—House Bill 493 amends many sections of the Business Cor- 
poration Act. 


Oregon— House Bill 41 eliminated a provision that withholding from the 
wages of an employee was not required where the aggregate of the wages paid 
by the employer to all employees during the calendar month did not exceed $50. 


Pennsylvania— Senate Bill 400 amends many sections of the Business Cor- 
poration Law and adds three new sections. The new sections deal with indemni- 
fication of officers and directors, provide for cancellation by resolution of the 
board of shares acquired by a corporation and the filing of a statement and with 
the domestication, as distinguished from qualification, of foreign corporations. 


Tennessee— Chapter 157 enables other states and their political subdivisions 
to maintain suits in Tennessee courts to recover taxes when they accord the same 
privilege to Tennessee and its political subdivisions. 
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The following cases previously digested in The Corporation Journal bave 
been appealed to The Supreme Court of the United States.* 


OCTOBER 1949 TERM 


NEW YORK. Docket No. 301. 


Latimer v. S/A Industrias Reunidas F. 
Matarazzo, U.S.C.C.A., 2d Cir., June 4, 1949. (The Corporation Journal, November, 


1949, page 33.) Doing business—service of process on local purchasing agent of 


unlicensed foreign corporation. Petition for writ of certiorari filed, August 31, 
1949. Certiorari denied, November 7, 1949. 


* Data compiled from CCH U. S. Supreme Court Bulletin, 1949-1950. 





Arkansas—lIf, on account of the death or removal of the designated agent 
of a corporation, there is no such agent upon whom service of process may 
be had, the Secretary of State is authorized to accept service. (Opinion of the 
Attorney General to the Secretary of State, State Tax Reporter, Arkansas, 
q .011.) 


The exemption of transportation companies from the qualification fees does 
not apply to foreign motor transport companies, but only to railroad and 
similar companies constructing or operating their own physical rail lines. 
(Opinion of the Attorney General to the Secretary of State, State Tax Re- 
porter, Arkansas, { .041.) 


lowa—Upon requalification, a foreign corporation having perpetual exist- 
ence in lowa is required to pay a fee of $1 per $1,000 of property held on the 
effective date of Sec. 5, Ch. 227, Laws 1943 (July 4, 1943), and thereafter a 
fee of $1.10 per $1,000 of property increase. The $1.10 per $1,000 of increase is to be 
paid regardless of whether the increase is reported at the time of the annual report, or 
upon requalification. (Opinion of the Attorney General to the Secretary of State, State 
Tax Reporter, Iowa, § .011.) 


Kentucky—A Tennessee corporation, contracting with a Kentucky con- 
tractor for the fabrication and erection of a water tank, the plates of which will be 
rolled in Tennessee and then erected by the employees of the Tennessee corporation on 
a base in Kentucky made by a Kentucky corporation, is not doing business in Kentucky 
so as to be required to qualify there, stating that the phrase “carrying on business in 
this state” is applicable to intrastate, not interstate business. (Opinion of the Attorney 
General, State Tax Reporter, Kentucky, .012.) 


If the activities of a company consist of agents soliciting orders in a city 
in Kentucky which are forwarded or mailed to its place of business in Virginia, 
and then filled there, deliveries being made from Virginia to the retailers in 
the city in Kentucky, the company is engaged in interstate commerce and is 
not subject to the city occupational license tax. But, if the goods are brought 
into the city prior to any sale or order, and the retail merchants are than 
solicited, contracted with and a sale is made, the company would be doing a 
local business, not interstate in character, and would be subject to the license 
tax. (Opinion of the Attorney General, State Tax Reporter, Kentucky, ] .012.) 


Lovisiana—A company maintaining an office in a city, where orders are 
taken and then transmitted to a regional office for filling, and the merchandise 
ordered therein returned to the original office, where the customer then calls 
and picks up his merchandise, would be liable for city occupational license tax 
in the city where the orders were taken and the merchandise delivered to the 
customer. (Opinion of Attorney General, State Tax Reporter, Louisiana, 
q 30-023.) 
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Nevada—tThe Secretary of State may not reject the articles of incor- 
poration of a proposed Nevada corporation upon the grounds that its name is 
identical with that of a foreign corporation doing business within the state, 
the powers of the Secretary of State being limited to those expressly stated in 
the statutes. (Opinion of the Attorney General, State Tax Reporter, Nevada, 
q 1-204.) 


In an opinion interpreting Chapter 77, Laws of 1949, which, in effect, 
defines personal property in transit through the state as acquiring no situs for 
the purpose of property taxation, the Attorney General of Nevada has ruled that 
the personal property of a non-resident which is shipped into Nevada for storage 
in a warehouse and thereafter shipped to points without Nevada, is exempt from 
taxation as transient personal property as long as the property remains in a 
warehouse and is not sold to any person within Nevada. (Opinion of the Attorney 
General, State Tax Reporter, Nevada, 29-008.) 


North Dakota — Sales of less than 25c are to be included in the gross sales 
on which the retailer remits the 2% sales tax even though the bracket system 
specified that sales of lc to 24c require no tax. The bracket system 
is for the convenience of retailers, and no exemption is implied. (Opinion of 
Attorney General, State Tax Reporter, North Dakota, { 64-010.) 


Ohio—The Attorney General of Ohio has ruled that a foreign corporation 
may be said to be doing business in Ohio when it purchases or deals in real 
estate within the state when the transaction is in fulfillment of its corporate pur- 
poses and is a part of its ordinary business. He has also indicated that the Sec- 
retary of State may require a foreign corporation, organized in its domiciliary 
state for the purpose, among other things, of owning and leasing motor transport 
terminals and terminal facilities, to comply with requirements of the Foreign 
Corporation Act when such corporation has purchased terminal property and 
motor vehicles located in Ohio and has leased such property to another corpora- 
tion engaged solely in interstate commerce, when the vehicles concerned have 
been licensed in Ohio in the name of the foreign corporation and the stock of 
both corporations is owned by the same individuals, even though the instruments 
of purchase and leases concerned were consummated outside of Ohio and the 
foreign corporation has no office or employees within the state. (Opinion of the 
Attorney General to the Secretary of State, State Tax Reporter, Ohio, { .408.) 


Wisconsin— The Department of Taxation may on its own initiative and with- 
out application of the taxpayer, a foreign corporation, omit the tangible property 
ratio in apportioning income of the taxpayer reporting on an apportionment basis, 
when it is satisfied that the use of the property ratio produces an unreasonable 
and inequitable final average ratio, because the taxpayer does not employ tangible 
property to any appreciable extent in its trade or business in producing its income 
in the years involved. (Ruling of Wisconsin Board of Tax Appeals, State Tax 
Reporter, Wisconsin, {| 14-684.) 
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important matters 


for December and January 


This Calendar does not purport to be a complete calendar of all matters requiring atten- 

tion by corporations in any given state. It is a condensed calendar of the more important 

requirements covered by the State Report and Tax Bulletins of The Corporation Trust 

Company. Attorneys interested in being furnished with timely and complete information 

regarding all state requirements in any one or more states, including information regarding 

forms, practices and rulings, may obtain details from any office of The Corporation Trust 
Company or C T Corporation System. 


Alabama-—Annual Application Fee for permit to do business due on or before 
February 1.—Domestic and Foreign Corporations. 


Alaska—Annual Corporation Tax due on or before January 1—Domestic and 
Foreign Corporations. 


Delaware—Annual Report due on or before first Tuesday in January. — 
Domestic Corporations. 


District of Columbia— Annual Report published and filed between January 1 | 
and January 20.—Domestic Corporations. Application for license in con- 
nection with District Franchise (Income) Tax due before January 1.— 
Domestic and Foreign Corporations. 


Georgia— Annual License Tax Report due on or before January 1—Domestic | 
and Foreign Corporations. 


lowa— Quarterly Retail Sales Tax Return and Payment due on or before Janu- 
ary 20.—Domestic and Foreign Corporations. 


Lovisiana— Annual Report due February 1.—Domestic Corporations. 


Missouri—Annual Franchise Tax due on or before December 31.—Domestic 
and Foreign Corporations. 
Quarterly Retail Sales Tax Return and Payment due on or before Janu- 
uary 15.—Domestic and Foreign Corporations. 


Ohio—Report to Department of Industrial Relations due on or before February 
1.—Domestic and Foreign Corporations. 


South Carolina—Statement due January 31—Foreign Corporations. 


South Dakota— Quarterly Retail Sales Tax Return and Payment due on or 
before January 15.—Domestic and Foreign Corporations. 


United States— Fourth Installment of Income Tax due on or before December 
15.—Domestic Corporations and Foreign Corporations having an office or 
place of business in the United States. 


West Virginia—Annual Gross Sales Tax Return and Payment due on of 
before January 30.—Domestic and Foreign Corporations. 
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smentary literature 


Is connection with its various activities The Corporation Trust Company 

publishes the following supplemental pampblets, any of which will be 

sent without charge to readers of The Journal. Address The Corporation 
Trust Compeny, 120 Broadway, New York 5, N. Y. 


Delaware Corporations (1949 Edition). Presents in convenient form a digest of 
the Delaware corporation law, its advantages for business corporations, 
the attractive provisions for non par value stock, and a brief summary of 
the statutory requirements, procedure and costs of incorporation. 


Some Contracts Have False Teeth. Interesting case-histories showing advisability 
of contractor getting lawyer’s advice before undertaking construction 
work outside home state, even for federal government. 


What Constitutes Doing Business. (Revised to March 1, 1948.) A 187-page book 
containing brief digests of decisions selected from those in‘ the various 
states as indicating what is construed in each state as “doifig business.” 


What Does a Transfer Agent Do? This illustrated pamphlet gives the highspots 
of a transfer agent’s services in 3 minutes reading time, with explanatory 
text if you want to read further. Of value to small as well as large 
corporations. 


More Sales with Spot Stocks. Advantages found by many manufacturers in 
carrying spot stocks at strategic shipping points—and preliminary stat- 
utory measures necessary to protect corporate status. 


Suppose the Corporation’s Charter Didn’t Fit! Shows how charter provisions 
which suit well enough at time of organization may be handicaps for the 
corporation in later life—some measures to avoid them that a lawyer 
may help his client to take. 


When a Corporation Is P. W. O. L. A simple explanation of the reasons for and 
purposes of the foreign corporation laws of the various states, and 
illustrations of when and how a corporation makes itself amenable to 
them. Of interest both to attorneys and. tocorporation officials. 

: 5 


After the Agent for Service Is Gone. What will happen then if suit is brought 
against the company? Some examples taken from actual court cases, 
with full texts of the final decisions. Deg ad 


We've Always Got Along This Way. A 24-page pamphlet of cases in various 
states in which corporation officials who had thought they were getting 
along very well with statutory representation ‘by a business employe 
suddenly found themselves in trouble. 


Judgment by Default. Gives the gist of Rarden v. Baker and similar cases, show- 
ing how corporations qualified as foreign in any state and utilizing their 
business employes as statutory representatives are sometimes left defense- 
less in personal damage and other suits. 
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Postmaster—lIf undelivered for any reason, notify sender, 
stating reason and new address, if known, if addressee 
has moved on Form 3547, postage for which is guaranteed. 


CORPORATION JOURNAL 


The Corporation Journal is published by The Corporation 
Trust Company monthly, except in July, August, and September. 
Its purpose is to provide, in systematic and convenient form, brief 
digests of significant current decisions of the courts, and the more 
important regulations, rulings or opinions of official bodies, which 
have a bearing on the organization, maintenance, conduct, regu- 
lation, or taxation of business corporations. It will be mailed 
regularly, postpaid and without charge, to lawyers, accountants, 
corporation officials, and others interested in corporation matters, 
upon written request to any of the company’s offices, 
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